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PER: SANDEEP GOSAIN, J.M. 

The present appeal has been filed by the assessee against the 

order of the ld. CIT(A), National Faceless Appeal Centre (NFAC), Delhi 

dated 02/08/2021 for the A.Y. 2013-14. Following grounds have been 

taken by the assessee: 

“1. Under the facts and circumstances of the case, the ld. CIT(A), 

Faceless Appeal Centre has erred in dismissing the appeal as 

belated/delayed appeal without considering the reply and 

evidences filed by the assessee.  

2. In the facts and circumstances of the case, the ld. CIT(A) has 

erred in confirming the findings of ld. AO in passing the order U/s 

143(3)/147 of the Income Tax Act, 1961 which is bad in law as 
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the same has been passed without furnishing reasons for issuing 

notice u/s 148 of the Income Tax Act, 1961. 

3. In the facts and circumstances of the case, the ld. CIT(A) has 

erred in confirming the addition of Rs. 2,31,28,922/- without 

considering the written submission filed earlier. 

4. The assessee craves your indulgence to add, amend or alter all or 

any grounds of appeal before or at the time of hearing.” 

2. The hearing of the appeal was concluded through video conference 

in view of the prevailing situation of Covid-19 Pandemic.  

3. At the outset, from the record, we noticed that the appeal filed by 

the assessee before the NFAC was dismissed on the ground that there 

was delay in filing the appeal by the assessee. Whereas on the contrary, 

the ld AR appearing on behalf of the assessee has submitted before us 

that in the present case, the A.O. had passed order of assessment on 

17/03/2016. Aggrieved by the said order, the assessee preferred appeal 

immediately and filed the same within four days i.e. on 21/3/2016 before 

the ld. CIT(A)-3, Jaipur  and acknowledgement in this respect has already 

been placed on record at page Nos. 1-3 of the paper book. Page No. 4 of 

the paper book contains the Challan through which the required fee for 

filing the appeal was also deposited by the assessee on 31/3/2016. It was 

submitted by the ld. AR that he was under bonafide belief that the appeal 

was to be filed before the ld. CIT(A)-3, Jaipur, however, later on it 

transpires that, in fact, the appeal was to file before the ld. CIT(A)-1, 
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Jaipur, therefore, necessary application for seeking transfer of the appeal 

from ld. CIT(A)-3, Jaipur to ld. CIT(A)-1, Jaipur was consequently filed 

and thereafter necessary order for transfer of the said appeal was passed 

by the ld. CIT(A)-3, Jaipur thereby transferring the appeal to the ld. 

CIT(A)-1, Jaipur having the jurisdiction over the appeal. The said order 

has also been placed on record at page No. 6 of the paper book. In this 

way, it was submitted by the assessee that there was no delay in filing 

the appeal as the impugned order passed by the A.O. is of 17/03/2016 

and the appeal was filed on 21/3/2016 i.e. well within time. However, in 

order to avoid any technical objection at later stage, the assessee had 

also filed an application for seeking condonation of delay but all these 

documents were not considered by the NFAC. 

4. After having gone through all the documents placed on record by 

the assessee in the paper book and also perusal of the impugned order 

passed by the NFAC, we are of the view that there was no delay on the 

part of the assessee in filing the appeal against the order passed by the 

A.O. on 17/03/2016 as the assessee had filed the appeal on 21/3/2016 

i.e. well within the stipulated period, although, inadvertently, the 

assessee had filed the appeal before the ld. CIT(A)-3, Jaipur instead of 

CIT(A)-1, Jaipur but later on the said mistake was also rectified by 

moving an application by the assessee which was allowed by the 
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concerned CIT(A)-3, Jaipur and necessary order in this respect by 

transferring the appeal to the jurisdictional CIT(A)-1, Jaipur was also 

passed. 

5. It has also been submitted by the ld. AR that he has opted for 

VSVS Scheme-19 and filed Form No. 1 and 2 and the department has also 

issued Form NO. 3. However, the benefit of VSVS-19 cannot be taken by 

the assessee as there is a condition precedent that the appeal filed by the 

assessee should be pending at the time of obtaining the scheme. Sicne 

the appeal filed by the assessee has been wrongly dismissed by the 

NFAC, therefore, considering the totality of facts and circumstances as 

narrated above and also considering the principles laid down in the case 

of Collector, Land Acquisition, Anantnag & Anr. Vs Mst. Katiji and 

others (1987) 2 SCC 107 wherein the Hon'ble Supreme Court has held 

that the expression ‘Sufficient Cause’ employed by the legislature is 

adequately elastic to enable the Courts to apply the law in a meaningful 

manner to sub-serves the ends of justice that being the life-purpose of 

the existence of the institution of Courts. It was further held by the 

Hon’ble Supreme Court that such liberal approach is adopted on one of 

the principles that refusing to condone delay can result in a meritorious 

matter being thrown out at the very threshold and cause of justice being 

defeated. As against this, when delay is condoned, the highest that can 
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happen is that a cause would be decided on merits after hearing the 

parties. Another principle laid down by the Hon’ble Supreme Court is that 

when substantial justice and technical considerations are pitted against 

each other, the cause of substantial justice deserves to be preferred for 

the other side cannot claim to have vested right in injustice being done 

because of a non-deliberate delay. It was also held by the Hon’ble 

Supreme Court that there is no presumption that delay is occasioned 

deliberately, or on account of culpable negligence, or on account of male 

fides. A litigant does not stand to benefit by resorting to delay. In fact, he 

runs a serious risk. In the instant case, applying the same principles, we 

find that there is no culpable negligence or malafide on the part of the 

assessee in delayed filing of the present appeal and it does not stand to 

benefit by resorting to such delay more so considering the fact that it has 

applied for settlement of present dispute and payment of appropriate 

taxes.  Therefore, in the factual matrix of the present case, we find that 

there exists sufficient and reasonable cause for condoning the delay in 

filing the present appeal and as held by the Hon’ble Supreme Court, 

where substantial justice and technical considerations are pitted against 

each other, the cause of substantial justice deserved to be preferred. In 

view of the above discussion, we condone the delay if any in filing the 

appeal. Since, we found that the appeal of the assessee was summarily 
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rejected by the ld. CIT(A) by treating the same as belated and now we 

are convinced that there was no delay in filing the appeal by the 

assessee, therefore, keeping in view these facts, we restore the matter 

back to the ld. CIT(A), NFAC for deciding the appeal on merits after 

giving due and reasonable opportunity of being heard to the assessee.  

6.  In the result, appeal of the assessee is allowed for statistical 

purposes only.  

 Order pronounced in the open court on 02nd September, 2021. 
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